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THE PUBLIC UTILITY COMMISSION OF TEXAS

Policies and Rules Concerning
Unauthorized Changes of Consumers'
Long Distance Carriers

I. INTRODUCTION

1. On July 15, 1997, the Federal Communications Commission (FCC) released its

Further Notice of Proposed Rulemaking in this proceeding.! The Public Utility

Commission of Texas (PUCT), having been given general regulatory authority over

public utilities within our jurisdiction in Texas, hereby submits these Comments on

proposed modifications to the FCC's rules concerning unauthorized changes of

consumers' long distance carriers.

2. The PUCT strongly supports the FCC's "two-pronged" approach to deter the

practice of unauthorized carrier changes, or "slamming." The combined effect of the

enhanced verification procedures and the proposed economic penalties delivers a strong

disincentive to the practice of slamming.

I In the Matter of Implementation of the Subscriber Carrier Selection Changes Provisions of the
Telecommunications Act of 1996; Policies and Rules Concerning Unauthorized Changes of Consumers'
Long Distance Carriers, CC Docket No. 94-129, Further Notice of Proposed Rulemaking and
Memorandum Opinion and Order on Reconsideration, FCC 97-248 (reI. July 15, 1997).
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II. STATUS OF EFFORTS TO DETER SLAMMING IN TEXAS

3. In 1995, the 74th Texas Legislature enacted the Public Utility Regulatory Act,2

making substantial revisions to the regulatory framework for telecommunications in our

state. The goal of the revisions was to create an environment in which consumers will

reap the benefits of competition in telecommunications. These benefits include making

available to all customers a choice of providers for all telecommunications services.

However, the opening of markets will also bring new slamming opportunities to

telecommunications utilities.

4. The PUCT lauds Congress' recognition that unauthorized changes in subscribers'

carrier selections is a significant consumer problem. Calls and letters about slamming

average 11 percent of all complaints at the PUCT, making it one of the top three issues

for the Office of Customer Protection. The PUCT recorded 728 slamming complaints in

FY 1997, and 665 complaints in FY 1996. We believe that slamming increases customer

cynicism and skepticism regarding the competitive market and is a direct threat to the

competitive process. The PUCT recommends that before the FCC adopts any

modifications to its slamming rules, it explore and study the methods and procedures by

which this practice has been handled by the various states.

5. Recently, the Texas Legislature enacted legislation3 to ensure that all customers

are protected from the unauthorized switching of a telecommunications utility. The

legislation defined telecommunications service as all local exchange telephone service,

interexchange telecommunications service, and other telecommunications services

provided by telecommunications utilities in this state. Further, the Texas Legislature

directed the PUCT to adopt, by no later than November 1, 1997, nondiscriminatory and

competitively neutral rules governing customers' selection of a telecommunications

utility. The PUCT rules are to be consistent with the rules and regulations prescribed by

2 Public Utility Regulatory Act, 75th Leg., R.S. ch. 166, § 1, 1997 Tex. Sess. Law Servo 713 (Vernon) (to
be codified at TEx. UTIL. CODE ANN. §§ 11.001-63.063) (PURA).

3 Tex. S.B. 253, 75th Leg., R.S. (1997).
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the FCC for the selection of telecommunications utilities. The PUCT adopted a

slamming rule on September 10, 1997.

III. COMMENTS ON THE FCC's PROPOSED AMENDMENTS TO

47 C.F.R. §64.1l00 et seq.

A. Requirements of Executing Carriers and Competitive Advantages of the ILECs

6. The FCC seeks comment on whether a promotional letter sent by an incumbent

local exchange carrier (ILEC) to a subscriber in an attempt to change a subscriber's

decision to switch to another carrier would be inconsistent with the consumer protection

and pro-competition goals of the federal Telecommunications Act (FTA).4 The PUCT

believes that the use of such letters by an ILEC is contrary to the pro-competition goals of

the FTA. We note that any carrier can send a promotional letter to a former customer,

however the unique position of an ILEC creates a potentially anticompetitive situation.

An ILEC participates in the market as both executing carrier and competitor. This dual

position offers an ILEC the opportunity to persuade a customer to stay with the ILEC's

service before a switch is executed. This situation currently exists in the local market and

will potentially exist in the long distance market. The PUCT believes that the best

protection against potential anticompetitive behavior by an ILEC is to adopt rules which

require the executing carrier, who is often the ILEC, to perform all requested carrier

change orders. The PUCT accordingly supports the FCC's proposal that the executing

carrier should be solely liable for violating the slamming rules whenever a properly

authorized carrier change is not executed.

7. The PUCT recommends that the FCC prescribe rules which require the executing

carrier to perform a requested switch within three business days. With the inclusion of

this requirement for executing carriers, the PUCT does not believe that it is necessary to

restrict ILECs to the independent third-party verification method.

4 Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (codified as amended in scattered
sections ofl5 and 47 U.S.C.) (FTA).
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B. Viability of the "Welcome Package" Verification Option

8. In response to the FCC's inquiry as to whether the welcome package, as described

in Section 64.11 OO(d), continues to be viable, we recommend that the FCC eliminate this

option as an authorized verification procedure. The welcome package requires action on

the part of the customer to retain the carrier of his choice. While this method is only

valid for changes customers have already agreed to, it allows unscrupulous carriers to

deceive customers. For example, a customer may believe that an affirmative response to

a telemarketer is simply a request for additional information. A telemarketer may portray

this as a request for a carrier change and send a welcome package to this customer. The

customer may not carefully read this packet or may discard it. Under current FCC rules,

an authorized change may then be made in fourteen days.

C. Verification of Preferred Carrier Freezes

9. The FCC seeks comments on whether its verification rules contained in Sections

64.1100 and 64.1150 should apply when carriers solicit subscribers regarding preferred

carrier freezes. Based on the PUCT's experience with complaints involving preferred

carrier (PC) freeze solicitations, we believe that carriers should not be permitted to act as

a consumer's agent in requesting PC freezes. Such requests should be made directly by

the consumer to the local exchange carrier. The PUCT notes that a carrier is permitted to

act as a customer's agent to effect PC chanies in order to facilitate market transactions.

PC freezes are protections for the customer, not market transactions.

10. The FCC also notes that ILECs have an enhanced ability to execute unauthorized

PC changes on their own behalf or enact PC freezes without proper customer consent. In

order to prevent ILECs from establishing PC freezes on their subscribers' accounts

without consent, the PUCT believes that consumers should be the sole agents who may

request PC freezes.

11. The PUCT agrees that while PC freezes protect customers and decrease market

distortions, PC freezes may also limit the level of competition. For example, a customer

with a PC freeze request on record may be unwilling to act on his own behalf to change to

a competitor's service, even after agreeing to do so. The PUCT believes that a customer
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who initiates a PC freeze request is also likely to take the additional step needed to switch

carriers. Therefore, the PUCT believes that competition will not be harmed since PC

freezes protect consumers while causing little disruption in the marketplace.

12. If the FCC does not accept the PUCT's recommendation that only customers, and

not carriers, may act as agents in requesting PC freezes, then we support the extension of

the verification procedures to PC freeze requests.

D. Liability of Subscriben to Carriers

13. The FCC seeks comments on whether slammed consumers should have the option

of refusing to pay charges assessed by an unauthorized carrier. The PUCT believes

consumers should have this option. Individuals should not have to pay a company which

has eliminated their choice as a telecommunications customer. The PUCT notes that its

adopted rule on slamming does not require customers to pay unauthorized carners;

customers may instead pay the properly authorized carrier for these services.

14. The PUCT strongly opposes any provision which would absolve a customer of

liability for legitimate charges assessed by an unauthorized carrier. Such a provision

creates a hidden incentive to slam by depriving the authorized carrier of revenue.

Unauthorized carriers will lose revenue only when caught, but authorized carriers will

lose revenue whenever a customer is slammed. This would only raise the costs of doing

business, which would surely be passed on to the customer.

15. Further, establishing a rule that absolves subscribers for charges assessed by an

unauthorized carrier could create an incentive for subscribers to both fraudulently claim

that an unauthorized change has occurred and to delay the reporting of actual slamming

incidents. A customer could "game" the system and receive telephone service for free by

repeatedly claiming that a slam had occurred. While the accused carrier would have the

opportunity to prove it has obtained proper authorization to make the switch, there are

sure to be many cases where such fraudulent claims allow a customer to receive service

without a charge. Also, a customer who realizes that he does not need to pay for services

after being slammed has an incentive to delay reporting that he has been slammed. Both
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of theses circumstances allow a customer to receive telephone service for free, which

distorts the working of the marketplace just as slamming does.

E. Liability of Unauthorized Carriers to Properly Authorized Carriers

16. The PUCT recommends that the FCC adopt procedures which require the

unauthorized carrier to remit all revenue to the properly authorized carrier and the

customer. The PUCT's adopted rule requires a telecommunications utility that has

initiated an unauthorized change to pay the original telecommunications utility any

amount paid by the customer that would have been paid had the unauthorized change not

occurred. The unauthorized carrier must also provide to the customer any amount paid in

excess of this amount. Remittance of all revenue to the properly authorized carrier and

the customer creates an economic disincentive to slam and ameliorates the distortion that

occurs from slamming. The unauthorized carrier is not allowed to reap the benefits of its

illegal practices, thereby deterring such practices in the future. Also, the customer is not

responsible for excessive charges accrued while under service from the unauthorized

carrier. This bifurcated procedure which refunds excess charges directly to the customer

is more pro-consumer than a requirement that the unauthorized carrier remit all charges

received to the properly authorized carrier.

17. The FCC seeks comment as to whether a carrier in violation of the verification

procedures should be liable to the properly authorized carrier for expenses incurred to

collect the charges from a slammed subscriber. The PUCT believes that while a customer

who refuses to pay the unauthorized carrier may also be reluctant to pay the original

carrier for services provided by the unauthorized carrier, there is no known process by

which such charges can be calculated. The absence of such a mechanism to determine

collection costs makes this proposal impracticable.

F. Liability of Carriers to Subscribers

18. The adopted PUCT rule requires that the unauthorized telecommunications carrier

pay all usual and customary charges associated with returning the customer to the original

telecommunications utility. The unauthorized carrier must also return to the customer
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any amount paid which is in excess of the charges that would have been imposed for

identical services by the original telecommunications utility. The PUCT believes that the

FCC should not limit a customer's right to receive reimbursement of excessive payments.

The PUCT reimbursement procedures are aimed at protecting and restoring the rights of

slammed consumers. Should the FCC rule not include a provision for remittance directly

to the customer, Section 258 of the FTA states that the remedies provided by the FCC are

in addition to any other remedies available by law. Therefore, the broader pro-customer

provisions of the PUCT rule would provide additional protections to the customer

without being preempted by the FCC rule.

19. In order for the subscriber to be "made whole," all benefits or premiums should be

restored to the customer. The PUCT agrees that for administrative ease, the original

carrier is best prepared to restore premiums and should therefore provide such benefits to

the customer upon receipt of payment for all services accrued during the unauthorized

change. The PUCT does not believe that unauthorized carriers should be liable to the

authorized carrier for the value of premiums. The revenue accrued during the

unauthorized provision of service is returned to the authorized carrier, thereby correcting

the market disruption. The PUCT believes that the customer is "made whole" and the

business of the authorized carrier is effectively restored.

G. Evidentiary Standard Related to Lawfulness of a Resale Carrier's Change in

Underlying Network Provider

20. Regarding the identification of the underlying network provider, the PUCT

believes it will reduce consumer confusion if the name of the telecommunications utility

that is providing service directly to the customer is printed on the first page of each bill

sent to a customer. This will allow customers to clearly identify when a carrier other than

the carrier of choice is providing their service. The requirement that the underlying

network provider be identified, and any establishment of a "bright line" evidentiary

standard for determining when such disclosure must be made by a resale carrier, will only

cause confusion to the subscriber.
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IV. SUMMARY AND CONCLUSION

21. The unauthorized change in a consumer's telecommunications provider continues

to be a problem for consumers in Texas. The PUCT supports the FCC's present effort to

further deter slamming in all telecommunications markets.

22. The PUCT recommends that the FCC adopt rules which require the executing

carrier to perform requested switches within three business days.

23. The PUCT supports the FCC's proposal that the welcome package described in

Section 64.11 OO(d) be eliminated from the authorized verification procedures.

24. The PUCT recommends that only consumers may request PC freezes from their

local exchange carriers, and therefore does not support the extension of verification

procedures to PC freeze requests.

25. The PUCT believes that customers should have the option of refusing to pay

charges assessed by an unauthorized carrier. However, in no event should the customer

be absolved from liability for legitimate charges incurred after an unauthorized change.

26. The PUCT recommends that the unauthorized carrier remit all revenue that would

have been paid had the slam not occurred to the authorized carrier and remit any excess

revenue to the customer. In situations where the customer has not paid the unauthorized

carrier, the PUCT believes that the costs of collecting such revenue can only be feasibly

borne by the authorized carrier.

27. The PUCT agrees that only the original carrier can properly restore benefits to

subscribers.

28. The PUCT recommends that only the telecommunications utility providing the

service directly to the customer be identified by printing the name of this carrier on the

first page of each bill sent to a customer.
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Respectfully submitted,

Public Utility Commission of Texas
1701 N. Congress Avenue, 7th Floor
Austin, Texas 78711

September 11, 1997



CHAPTER 919 S.8. No. 253

AN ACT

1 relating to the selection of telecommunications utilities by

2 customers.

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

4 SECTION 1. Subtitle G, Title III, Public Utility Regulatory

5 Act of 1995 (Article 1446c-O, Vernon's Texas Civil Statutes), is

6 amended by adding Sections 3.312 and 3.313 to read as follows:

7 Sec. 3.312. TELECOMMUNICATIONS UTILITY SELECTION RULES.

8 (a) It is the policy of this state to ensure that all customers

9 are protected from the unauthorized switching of a

10 telecommunications utility selected by the customer to provide

11 telecommunications service. Not later than November 1, 1997, the

12 commission shall adopt nondiscriminatory and competitively neutral

13 rules to implement this section, including rules that:

14 (1) ensure that customers are protected from deceptive

15 practices in the obtaining of authorizations and verifications

16 reguired by this section;

17 (2) are applicable to all local exchange telephone

18 service, interexchange telecommunications service, and other

19 telecommunications services provided by telecommunications

20 utilities in this state;

21 (3) are consistent with the rules and regulations

22 prescribed by the Federal C~unications Ca-aission for the

23 selection of telecommunications utilities and per.it



S.8. No. 253

1 telecommunications utilities to select anyone of the following

2 methods of verification of carrier-initiated change orders:

3 (A) written authorization from the customer;

4 (B) toll-free electronic authorization placed

5 from the telephone number which is the subject of the change order;

6 (C) oral authorization obtained by an

7 independent third party; or

8 (D) mailing to the customer an information

9 package consistent with 47 C.F.R. Section 64.1100(d) that contains

10 a postage-prepaid postcard or mailer, without receiving a

11 cancellation of the change order from the customer within 14 days

12 after the date of the mailing;

13 (4) require that in the case of customer-initiated

14 changes of telecommunications utilities, the telecommunications

15 utility to whom the customer has changed its service shall maintain

16 a record of nonpublic customer-specific information that could be

17 used to establish that the customer authorized the change, except

18 that if the Federal Communications Commission requires

19 verification, methods required by the Federal Communications

20 Commission shall be used by telecommunications utilities;

21 (5) provide that changes in the selection of the

22 customer's telecommunications utilities which are not made or

23 verified consistent with the commission's rules shall, on request

24 by the customer, be reversed within a period established by

25 commission rUling;
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(6) provide that the telecommunications utility that

2 initiated the unauthorized customer change shall:

3 (Al pay all usual and customary charges

4 associated with returning the customer to its original

5 telecommunications utility;

6 (B) pay the telecommunications utility from

7 which the customer was changed any amount paid by the customer that

8 would have been paid to the telecommunications utility from which

9 the customer was changed but for the unauthorized change;

10 ee) return to the customer any amount paid by

11 the customer in excess of the charges that would have been imposed

12 for identical services by the telecommunications utility from which

13 the customer was changed but for the unauthorized change; and

14 (D) provide all billing records to the original

15 telecommunications utility from which the customer was changed to

16 enable the telecommunications utility from which the customer was

17 changed to comply with this section and subsequent rules;

18 (7) provide that the telecommunications utility from

19 which the customer was changed shall provide to the customer all

20 benefits associated with the service on receipt of payment for

21 service provided during the unauthorized change;

22 (8) provide that if the co.-ission finds that a

23 telecommunications utility has repeatedly engaged in violation. of

24 the commission's telec~unicationsutility selection rules, the

25 commission shall order the utility to take corrective action as

3-



1 necessary and the utility may be subject to

S.B. No. 253

administrative

2 penalties pursuant to Section 1.3215 of this Act;

3 (9) provide that proceeds of administrative penalties

4 collected under this section be used for purposes of funding

5 enforcement of this section; and

(10) provide that if the commission finds that a6

7 telecommunications utility is repeatedly and recklessly in

8 violation of the commission's telecoamunications utility selection

9 rules, the commission may, if consistent with the public inter.st,

10 suspend, restrict, or revoke the registration or certificate of the

11 telecommunications utility, thereby denying the telecommunications

12 utility the right to provide service in this state.

13 (b) The commission is granted all necessary jurisdiction to

14 adopt rules reguired by this section and to enforce the provisions

15 of these rules and this section. The commission may notify

16 customers of their rights under these rules.

17 Sec. 3.313. NOTICE OF IDENTITY OF INTEREXCHANGE CARRIER.

18 la) A local exchange company shall print on the first page of each

19 bill sent to a customer of the local exchange company the name of

20 the customer's primary interexchange carrier where the local

21 exchange company provides billing services for the primary

22 interexchange carrier. The commission may, for good cause, waive

23 this requirement in exchanges served by incumbent local exchange

24 companies serving 31,000 access lines or less.

25 (b) The bill must contain instructions on how the customer

4....



S.B. No. 253

1 can contact the commission if the customer believes that the

2 carrier named is not the customer's primary interexchange carrier.

3 SECTION 2. Subsection (c), Section 3.051, Public Utility

4 Regulatory Act of 1995 (Article 1446c-0, Vernon's Texas Civil

5 Statutes), is amended to read as follows:

6 (c) Except as provided by Subsections (1), (m), and (s) of

7 this section and Sections [Seet~eft) 3.052, 3.312 and 3.313 of this

8 Act, the commission shall only have the following jurisdiction over

9 all telecommunications utilities who are not dominant carriers:

10 (1) to require registration as provided in Subsection

11 (d) of this section;

12 (2) to conduct such investigations as are necessary to

13 determine the existence, impact, and scope of competition in the

14 telecommunications industry, including identifying dominant

15 carriers in the local telecommunications and intralata

16 interexchange telecommunications industry and defining the

17 telecommunications market or markets, and in connection therewith

18 may call and hold hearings, issue subpoenas to compel the

19 attendance of witnesses and the production of papers and documents,

20 and make findings of fact and decisions with respect to

21 administering the provisions of this Act or the rules, orders, and

22 other actions of the commission:

23 (3) to require the filing of such reports as the

24 commission may direct from time to time;

25 (4) to require the maintenance of statewide average
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1 rates or prices of telecommunications service:

2 (5) to require that every local exchange area have

3 access to local and interexchange telecommunications service,

4 except that a telecommunications utility must be allowed to

5 discontinue service to a local exchange area if comparable service

6 is available in the area and the discontinuance is not contrary to

7 the public interest: this section does not authorize the commission

8 to require a telecommunications utility that has not provided

9 services to a local exchange area during the previous 12 months and

10 that has never provided services to that same local exchange area

11 for a cumulative period of one year at any time in the past to

12 initiate services to that local exchange area; and

13 (6) to require the quality of telecommunications

14 service provided in each exchange to be adequate to protect the

15 public interest and the interests of customers of that exchange if

16 the commission determines that service to a local exchange has

17 deteriorated to the point that service is not reliable.

18 SECTION 3. This Act takes effect September 1, 1997.

19 SECTION 4. The importance of this legislation and the

20 crowded condition of the calendars in both houses create an

21 emergency and an imperative pUblic necessity that the

22 constitutional rule requiring bills to be read on three several

23 days in each house be suspended, and this rule is hereby suspended.
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I nereby certify that S.B. No. 253 passed the Senate on

April 1, 1997, by a viva-voce vote. __

Senate

I hereby certify that S.B. No. 253 passed the House on

May 23, 1997, by a non-record vote. _

Approved:
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lY~cs.
The Public Utility Commission ofTexas (PUC) adopts new §23.106t relatin~IIJlr~"

f..' ---eI":;~ IJ
of Telecommunications Utilities, and an amendment to §t;;<g.,J~relating_

'V/-i/f
Interconnection with changes to the proposed text published in the July 1, 199"~ "

.. PUBLIC UTILITY COMMISSION OF TEXAS
CHAPTER 23 SUBSTANTIVE RULES

the Texas Register (22 TexReg 6145). The new rule implements the provisions of Texas

Senate Bill 253, 75th Legislature, Regular Session (1997), which sets out the manner in

which a telecommunications utility is pennitted to switch a customer from one

telecommunications utility to another in the state of Texas. The amendment to §23.97

removes references to the "Secretary of the Commission" in subsection (h), and amends

subsection (i), relating to Customer Safeguards by replacing the requirements of

paragraph (1), relating to the requirements for provision of service to customers, with a

reference to the requirements of the proposed new §23.106.

A public hearing on the role was held at commission offices on July 15, 1997, at 10:00

a.m. Representatives from AT&T Communications of the Southwest, Inc. (AT&T),

Brittan Communications International Corporation (BC!), Consumers Union (CU), GTE

Southwest, Inc. (GTE), Office of Public Utility Counsel (OPC), Southwestern Bell

Telephone Company (swan, United Telephone Company of Texas, Inc. t Central

Telephone Company of Texas, and Sprint Communications Company L.P. (Sprint),

Texas Association of Long Distance Telephone Companies (TEXALTEL), Texas

Statewide Telephone Cooperative, Inc. (TSTC!), and Texas Telephone Association

('ITA) attended the hearing. To the extent the participants attended the hearing and made

comments on the record, their comments are summarized herein. To the extent the
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participants attended the hearing, and filed written comments, the participants' statements

largely reflect their written comments and are summarized herein.

The commission received written comments on the proposed rule from AT&T, BCI, CU,

GTE, Long Distance International, Inc. (LDI), MCI Telecommunications Corporation

(MC!), OPC, SWBT, Sprint, TEXALTEL, Telecommunication ReseUers Association

(TRA), TSTCI, and ITA. The commission also received written reply comments from

AT&T, CU, LCI International Telecom Corp. (LCI), oPC, SWBT, TEXALTEL, and

TSTCI. The commission did not receive comments or reply comments on the

amendment to §23.97.

The commission invited specific comments regarding the costs associated with, and

benefits that will be gained by, implementation of the new rule and/or the amendment.

The commission further requested specific comment regarding subsection (g)(l)(B),

relating to the responsibility of a telecommunications utility that originated an

unauthorized change to pay all "usual and customary charges" associated with returning

the customer to the original telecommunications utility; in particular, what amount is

"usual and customary" with respect to such charges, and is this language sufficient to

assure that the customer whose service provider was changed without authorization does

not bear any monetary costs associated with switching back to the original provider.

Additionally, the commission invited specific comments regarding how the federal

Telecommunications Act of 1996 impacts this rule and/or the amendment. The



PUBLIC UTILITY COMMISSION OF TEXAS
CHAPTER 23 SUBSTANTIVE RULES

PAGE 3 OF S8

commission notes that it did not receive specific comments or reply comments on the

issue of "usual and customary charges."

BCI, CD, oPC, TEXALTEL, TRA, and TSTCI stated in their comments that they

generally support the rule as proposed, although each suggested certain changes to the

rule. Sprint also generally supported the proposed rule, but recommended a four to six

month implementation window. GTE, however, stated that it does not endorse the

proposed rule because the Federal Communications Commission (FCC) is currently

addressing the same issues in its rulemaking in CC Docket Number 94-129

(Implementation of the Subscriber Carrier Selection Changes Provisions of the

Telecommunications Act of 1996, Policies and Rules Concerning Unauthorized Changes

of Consumers' Long Distance Carriers, CC Docket Number 94-129, Further Notice of

Proposed Rulemaking and Memorandum Opinion and Order on Reconsideration, FCC

97-248, (released July 15, 1997)). GTE recommended the commission delay its

rulemaking until the FCC has completed its investigation and established a record in CC

Docket Number 94-129 which can be incorporated in the commission's rulemaking. LDI

also suggested the commission delay implementation of the proposed rule until after the

FCC has completed its rulemaking on this matter. AT&T and LCI recommended that the

commission adopt a limited interim rule until the FCC completes its rulemaking in CC

Docket Number 94-129. The commission disagrees with the recommendations that it

adopt an interim rule or delay the implementation ofthe proposed rule until after the FCC

adopts a new rule. S.B. 253 requires the commission to adopt nondiscriminatory and
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competitively neutral rules no later than November 1~ 1997. Pursuant to this mandate~ the

commission intends to proceed without delay to adopt a proposed rule that is consistent

with the Public Utility and Regulatory Act (PURA)~ S.B. 2S3~ and the current FCC rules

on unauthorized changes in customers' carrier selections ("slamming").

The commission does recognize that the FCC~ in CC Docket Number 94-129, has

proposed changes to its current slamming rules. However, the FCC did not publish its

Proposed Rulemaking until after the commission had published proposed rule §23.106.

Some of the issues raised in the Proposed Rulemaking were not specifically addressed in

the commission's proposed rule. For the issues that were addressed in the proposed rule,

S.B. 2S3 requires alternate procedures from those proposed by the FCC. Consequently,

the commission believes the most appropriate course of action is to proceed to adoption

in this current rulemaking without incorporating additional provisions which address

issues raised by the FCC. This will ensure that customers receive the protection of a

commission rule on slamming, while allowing the commission additional time to conduct

a thorough review of the FCC's proposed rules. The additional time will also allow

interested parties to submit specific comments on the issues.

In the Memorandum Opinion and Order on Reconsideration in CC Docket Number 94-

129, the FCC adopted three amendments to its rules regarding the unauthorized switching

of subscribers' primary interexchange carriers (!XCs) which modify: (1) 47 C.F.R.

§64.11SO(g) to require that IXCs using Letters of Agency (LOAs) must fully translate
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their LOAs into the same language as any associated promotional materials or oral

descriptions and instructions; (2) 47 C.F.R. §64.11SO(e)(4) to incorporate the tenns

"interLATA" and "intraLATA," as well as "interstate" and "intrastate," to remove

confusion over the scope of the rules; and (3) 47 C.F.R. §64.1100(a) to clarify that

carriers must co~firm orders for long distance service generated by telemarketing using

only one of the four verification options. To be consistent with the FCC amendments, the

commission has modified §23.106(e)(S) to require that all materials associated with

LOAs be translated into the same language as the LOA. The proposed rule already

conforms with the other two FCC amendments.

In addition, the FCC has proposed several amendments to its rules to further eliminate

slamming: (1) addition of 47 C.F.R. §64.116O(a)(2) providing that the executing carrier

will be solely liable for violations whenever the submitting carrier has complied with the

rule; (2) addition of 47 C.F.R. §64.116O(b) requiring any carrier that violates the

verification procedures to remit all revenues and the value of any premiums to the

properly authorized carrier; (3) addition of 47 C.F.R. §64.1170(c) requiring that, upon

receipt of the value of premiums from the unauthorized carrier, the authorized carrier

must provide to the subscriber the premiums to which the subscriber would have been

entitled; (4) addition of 47 C.F.R. §64.1170(d) requiring carriers to pursue private

negotiations before petitioning the FCC to make a determination in disputes regarding the

liability provisions; and (5) replacement of the term "customer" with "subscriber" in 47



· PUBLIC UTILITY COMMISSION OF TEXAS
CHAPTER 23 SUBSTANTIVE RULES

PAGE60F 58

C.F.R. §64.1100 to be consistent with the federal Telecommunications Act of 1996,

§258, 47 V.S.C.A. §153 (West Supp. 1997)(FTA96).

Finally, the FCC seeks comment on a number of other issues related to slamming

including: (1) whether the "welcome package" should be eliminated as a verification

option; (2) whether the duties of the executing and submitting carriers should be

delineated; (3) whether verification rules should apply to in-bound calls; (4) whether

slammed customers should be liable for any unpaid charges assessed by unauthorized

carriers; (5) whether verification procedures should apply to preferred carrier freeze

solicitations; and (6) when a resale carrier must notify a consumer that the underlying

network provider has changed.

AT&T, CU, LCI, ope, SWBT, TEXALTEL, and TSTCI all commented on the proposed

definitions of "carrier-initiated change" and "customer-initiated change" in proposed

§23.106(c)(2) and (3). Several parties expressed concern that the practical effect of the

proposed language would be to define all calls as carrier-initiated. SWBT stated in its

comments that the definitions of carrier-initiated and customer-initiated changes are

overly broad and unworkable and suggested language that would limit canier-initiated

changes to changes resulting from direct mail solicitation or telemarketing. The

commission believes SWBTs language is underinclusive in its definition of carrier-

initiated changes and would fail to cover all instances of carrier-initiated changes.

TEXALTEL likewise submitted alternative definitions which the commission finds
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unworkable because they are underinclusive in their definition of carrier-initiated

changes. In its comments, AT&T noted that the use of the term "print advertising" in

proposed §23.l06(c)(2) and (3) introduces substantial ambiguity into the definition and

suggested that it be removed since the remaining reference to "other actions initiated by

carriers" will be sufficiently broad to cover print advertising which contains letters of

authorization or other vehicles which could be considered to result in carrier-initiated

changes. CD and OPC support AT&T's proposed change. The commission agrees with

AT&T, CU and OPC, and has amended the definitions to exclude "print advertising."

The commission does so to avoid interpretations of "print advertising" that can be

overinclusive and have the practical effect of rendering nearly every change a carrier-

initiated change. However, print advertising which contains LOAs or other vehicles

which could be considered to result in carrier-initiated changes is still encompassed by

the phrase "other actions initiated by carriers" and will be considered by the commission

to be carrier-initiated. The commission further notes that the FCC is addressing the issue

of the applicability of the verification procedures to inbound calls in CC Docket Number

94-129; if the FCC amends its rules so that verification procedures apply to inbound calls,

the distinction between carrier-initiated and customer-initiated changes will then be moot.

The commission believes this issue should be addressed further after the FCC finalizes its

decision.

Both SWBT and TEXALTEL commented that the definition of local calling area is

unnecessary and should be deleted. The commission notes that §23.106(d)(4)(vi) refers


